
. I  

A p p e l l a n t, 

V.  

O P INIO N  A N D  
O R D E R  

P R E S IDENT,  Un ivers i ty  o f W iscons in ,  s $  
9 <  

R e s p o n d e n t. $ 2  
? : 

C a s e  N o . 7 6 - 2 5 5  f; 
.A  

B e fo re :  J a m e s  Il. M o r g a n , Ca l v i n  Hesse r t  a n d  D a n a  W a r ren,  B o a r d  M e m b e r s . 

N A T U R E  O F  T H E  C A S E  

Th is  is a n  a p p e a l  o f a  d i s cha r ge  o f a  p r o b a tio n a r y  e m p l o y e  p u r s u a n t 

to  A rt ic le IV , S e c tio n  1 0 , o f th e  c o n tract b e tween  th e  W S E U  a n d  th e  S ta te  

o f W iscons in ,  a n d  8 1 6 .05( l ) (h ) ,  stats. 

F IND INGS  O F  F A C T  

T h e  A p p e l l a n t c o m m e n c e d  e m p l o y m e n t w i th  th e  S ta te  a s  a  Bu i l d i n g  

M a i n te n a n c e  He l p e r  2  o n  A u g u s t 1 5 , 1 9 7 6 , w i th  a  6  m o n ths  p r o b a tio n a r y  pe r i od .  

Th is  pos i t i on  was  cove r e d  byt ie  co l lec t ive  b a r g a i n i n g  a g r e e m e e t b e tween  th e  W S E U  

a n d  th e  S ta te  o f W iscons in .  H e  was  d i s cha r ged  D e c e m b e r  3 , 1 9 7 6 . 

Du r i n g  th e  cou rseo fh i s  e m p l o y m e n t h e  was  la te  r epo r t i ng  fo r  wo rk  

0 .9  h ou r s  o n  S e p te m b e r  2 , 1 9 7 6 , a n d  0 .2  h ou r s  o n  b o th  S e p te m b e r  9 , 1 9 7 6 , a n d  

N o v e m b e r  2 3 , 1 9 7 6 . H e  fa i l e d  to  c o m e  to  wo rk  a t a l l  o n  A u g u s t 2 5 , 1 9 7 6 , 

N o v e m b e r  1 8 , 1 9 7 6 , a n d  N & e m b e r  2 4 , 1 9 7 6 . W ith  respec t  to  th e  A u g u s t 2 5 th  a n d  

N w e m b s r  2 4 th  a b s e nces  h e  fa i l e d  to  ca l l  i n  a t al l .  W ith  respec t  to th e  

N o v e m b e r  1 8 th  a b s e n c e  A p p e l l a n t's l a nd l a dy  ca l l edh i s  p l a ce  o f e m p l o y m e n t a b o u t 

3  h ou r s  a fte r  th e  start o f th e  shift, a t .& o u t 1 2 .4 7  a .m . T h e  A p p e l l a n t h a d  
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not called in earlier because his telephone was on the first floor of his 

house, his room was on the second floor, he had a physical problem with his 

knee, bnd he was concerned about getting down the stairs. He had been 

unable to get his landlady's attention before then to request that she call 

in. However, when she did call in, his supervisor asked to speak to 

Appellant and he was able to come to the phone. 

The Appellant was counseled a number,of times during the course of his 

employment about tardiness, absenteeism, and the need to notify his supervisor 

in a timely manner in case of absenteeism, and was warned that he might be 

subject to discharge. 

CONCLUSIONS OF LAW 

This Board determined in a declaratory ruling, case no. 75-206, 

August 24, 1976, that in appeals of probationary discharges the legal 

standard of review is provided by statute, &11.91(3), which sets forth 

the test of "arbitrary and capricious action." This standard clearly 

imposes a much less rigorous standard of review on the agency action than 

is the case in a discharge of an employe with permanent status in class where 

the test is whether or not there is "just cause" for the discharge. Furthermore, 

the probationary employe has the burden of showing that the discharge was 

arbitrary and capricious, whereas in the case of the permanent employe the 

agency has the burden of showing the just cause for the discharge. In this 

case it must be concluded that the Appellent has not discharged his burden. 

The findings support a conclusion that the respondent agency did not act 

arbitrarily and capriciously in discharging the Appellant. 
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ORDER 

The action of the respondent is sustained and this appeal is 

dismissed. 

Bated: ia-12 , 1977 STATE PERSONNEL BOARD 


